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Period for Reply 



A SHORTENED STATUTORY PERIOD FOR REPLY IS SET TO EXPIRE 3 MONTH(S) OR THIRTY (30) DAYS, 
WHICHEVER IS LONGER, FROM THE MAILING DATE OF THIS COMMUNICATION. 

- Extensions of time may be available under the provisions of 37 CFR 1.136(a). In no event, however, may a reply be timely filed 
after SIX (6) MONTHS from the mailing date of this communication. 
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earned patent term adjustment. See 37 CFR 1 .704(b). 

Status 

1)13 Responsive to communication(s) filed on 05 October 2006 . 
2a)S This action is FINAL. 2b)D This action is non-final 

3) D Since this application is in condition for allowance except for formal matters, prosecution as to the merits is 

closed in accordance with the practice under Ex parte Quayle, 1935 CD. 11, 453 O.G.' 213. 
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4) 3 Claim(s) 23-32 is/are pending in the application. 
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5) D Claim(s) is/are allowed. 

6) 3 Claim(s) 31_ is/are rejected. 

7) Q Claim(s) is/are objected to. 

8) D Claim(s) are subject to restriction and/or election requirement. 

Application Papers 

9) D The specification is objected to by the Examiner. 

10)D The drawing(s) filed on is/are: a)D accepted or b)D objected to by the Examiner. 

Applicant may not request that any objection to the drawing(s) be held in abeyance. See 37 CFR 1 .85(a). 

Replacement drawing sheet(s) including the correction is required if the drawing(s) is objected to. See 37 CFR 1.121(d). 
1 1 )□ The oath or declaration is objected to by the Examiner. Note the attached Office Action or form PTO-152. 
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Election/Restrictions 

1 . Newly submitted claims 25-30 and 32 are directed to an invention that is 
independent or distinct from the invention originally claimed for the following reasons: 
Claims 25-30 and 32 are directed towards controlling the pacing rate of a pacemaker, 
while Claim 31 is directed towards a method of using a device for early detection of 
congestive heart failure, similar to now cancelled Claims 6-8. 

Since applicant has received an action on the merits for the originally presented 
invention, this invention has been constructively elected by original presentation for 
prosecution on the merits. Accordingly, claims 25-30 and 32 are withdrawn from 
consideration as being directed to a non-elected invention. See 37 CFR 1 .142(b) and 
MPEP§ 821.03. 

Claim Rejections - 35 USC § 103 

2. The following is a quotation of 35 U.S.C. 1 03(a) which forms the basis for all 
obviousness rejections set forth in this Office action: 

(a) A patent may not be obtained though the invention is not identically disclosed or described as set 
forth in section 102 of this title, if the differences between the subject matter sought to be patented and 
the prior art are such that the subject matter as a whole would have been obvious at the time the 
invention was made to a person having ordinary skill in the art to which said subject matter pertains. 
Patentability shall not be negatived by the manner in which the invention was made. 

3. Claim 31 is rejected under 35 U.S.C. 1 03(a) as being unpatentable over Alt 
(4,884,576) in view of Combs et al (5,957,861 ). 

Alt discloses a rate responsive pacemaker and method and further discloses 
determining when the local impedance measurements are indicative of a condition of 
congestive heart failure based on factors other than the existence of edema (See 
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Column 5, lines 36-68 and Column 6, lines 1-6); detecting the patient's heart 
rate/activity pattern through the electrodes while concurrently monitoring the local 
impedance measurements to evaluate cardiopulmonary status of the patient (See 
Column 5, lines 36-54); and evaluate the trend of the heart rate/activity pattern and the 
concurrent local impedance measurements against one another over a selected period 
of time (See Column 6, lines 38-47). 

Alt however fails to disclose measuring local impedance of a portion of a patient's 
body generally occupied by the lungs solely through surface mounted electrodes on the 
device with the device implanted subcutaneously where the impedance measurements 
are to be performed. 

Combs et al disclose an impedance monitor and further disclose measuring local 
impedance of a portion of a patient's body generally occupied by the lungs solely 
through surface mounted electrodes on the device with the device implanted 
subcutaneously where the impedance measurements are to be performed. See Column 
4, lines 63-67; and Column 5, lines 1-7. 

Since both Alt and Combs et al disclose means for measuring the impedance of 
a local portion of tissue, it would have been obvious to one of ordinary skill in the art at 
the time the invention was made to modify the means of Alt to include the use of 
electrodes on the surface of the device, as per the teachings of Combs et al, since it 
would provide an alternate placement for the sensing electrodes. 

Conclusion 
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4. Applicant's amendment necessitated the new ground(s) of rejection presented in 
this Office action. Accordingly, THIS ACTION IS MADE FINAL. See MPEP 
§ 706.07(a). Applicant is reminded of the extension of time policy as set forth in 37 
CFR 1.136(a). 

A shortened statutory period for reply to this final action is set to expire THREE 
MONTHS from the mailing date of this action. In the event a first reply is filed within 
TWO MONTHS of the mailing date of this final action and the advisory action is not 
mailed until after the end of the THREE-MONTH shortened statutory period, then the 
shortened statutory period will expire on the date the advisory action is mailed, and any 
extension fee pursuant to 37 CFR 1.136(a) will be calculated from the mailing date of 
the advisory action. In no event, however, will the statutory period for reply expire later 
than SIX MONTHS from the date of this final action. 

Any inquiry concerning this communication or earlier communications from the 
examiner should be directed to Brian Szmal whose telephone number is (571) 272- 
4733. The examiner can normally be reached on Monday-Friday, with second Fridays 
off. 

If attempts to reach the examiner by telephone are unsuccessful, the examiner's 
supervisor, Max Hindenburg can be reached on (571) 272-4726. The fax phone 
number for the organization where this application or proceeding is assigned is 571- 
273-8300. 
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Information regarding the status of an application may be obtained from the 
Patent Application Information Retrieval (PAIR) system. Status information for 
published applications may be obtained from either Private PAIR or Public PAIR. 
Status information for unpublished applications is available through Private PAIR only. 
For more information about the PAIR system, see http://pair-direct.uspto.gov. Should 
you have questions on access to the Private PAIR system, contact the Electronic 
Business Center (EBC) at 866-217-9197 (toll-free). If you would like assistance from a 
USPTO Customer Service Representative or access to the automated information 
system, call 800-786-9199 (IN USA OR CANADA) or 571-272-1000. 




